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344 MICHIGAN LAW REVIEW 

Evidence — Competency of Witness — Transaction with Agent, Since 
Deceased. — Action brought by a corporation upon a promissory note. The 
question at issue was as to whether the note was give*n as final payment or 
as security only. Held (following Civ. Code 1895, §5269), that the defend- 
ant was not competent to testify in his own behalf as to transactions had 
by him solely with a deceased agent of the corporation. Dolvin v. American 
Harrow Co. (1908), — Ga. — , 62 S. E. 198. 

The common law rule was that the testimony of persons having a 
pecuniary interest in the event of the cause was incompetent. 1 Wigmore, on 
Evidence, § 576. This rule has been abolished by statute in all the states. 
These statutes are collected in 1 Wigmore, on Evidence, § 488. From these 
it appears that in general the testimony of the survivor of a transaction with 
a decedent is admissible unless offered against the latter's estate. A pro- 
vision similar to that upon which the present case was decided exists in 
Michigan (C. L. 1897, §10212). However, it exists in few if any other 
states. Under the statutes of a great majority of the states the testimony of 
the defendant would have been admitted in the present case since it was 
not offered against the estate of the decedent. This would appear to be 
more in accord with the justice of the case. 

Evidence — Judicial Notice of "Football Season.'' — The plaintiff was 
employed by the defendant as assistant manager of a football team, for the 
football season of 1903. The contract fixed no time for the payment of the 
agreed compensation. Held, that the compensation became due at the close 
of the term of service, and the court will take judicial notice that the foot- 
ball season proper, in American institutions of learning, ends on Thanks- 
giving day. Sieberts v. Spangler (1908), — la. — , 118 N. W. 292. 

The court says : "We think it a matter of common observation, of which 
the court may take notice, that while the remainder of the year in our 
great American institutions of learning may be religiously devoted to the 
study of football, the 'season' proper, in which academic investigation gives 
place to the applied science, begins with the first frost, and ends very 
appropriately with the day of general thanksgiving." The general rule, as 
nearly as the subject is susceptible of a general rule, is that courts will take 
judicial notice of whatever is generally known within the limits of their 
jurisdiction. Brown et al. v. Piper, 91 U. S. 37; Hunter v. N. Y. O. & W. 
R. R. Co., 116 N. Y. 615. Irreconcilable conflict has arisen among the decis- 
ions because judicial minds differ as to what is or should be "generally 
known." Courts have frequently cautioned against the too free use of this 
power. "Care must be taken that the requisite notoriety exists. Every rea- 
sonable doubt upon the subject should be resolved promptly in the nega- 
tive." Brown et al. v. Piper, supra. There seems to be a growing dispo- 
sition for the courts to extend the area of judicial knowledge. Miller & 
Co. v. T. & N. O. Ry. Co., 83 Tex. 518. While it would seem that the time 
of the ending of the football season is a strange matter for a court to take 
judicial notice of, it is not going any farther than a federal court did in 
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U. S. v. Straus Bros., 69 C. C. A. 201. The question was whether the 
defendants, importers, should pay duty on ping pong balls as celluloid, or as 
toys. The amount of the duty would be less if they were toys. The court 
said : "We cannot close our eyes to the fact that the game of ping pong is 
ordinarily played on a table which is of such a height that it would be diffi- 
cult for children to play the game; that it is a game indulged in by adults, 
and one which requires a degree of skill not ordinarily possessed by 
children." 

Evidence — Public Records of Another State. — Action to recover for 
alleged negligence in transporting flax whereby a part of the flax was lost in 
transit. Plaintiff relied upon a discrepancy between the weight taken at the 
shipping point when the flax was loaded and the weight at the point of des- 
tination in Minnesota, as shown by the records in the office of the state 
weighmaster of Minnesota, who was required by law to keep such records. 
Held, that the records were admissible in evidence to show the weight of 
the flax at the point of destination. Miller v. Northern Pac. R. Co. (1908), 
— N. D. — , 118 N. W. 344- 

That a public record is admissible in evidence whenever a duty exists to 
keep the record is well settled. 3 Wigmore, Evidence, §1639; Gaines v. 
Relf, 12 How. 570; Ferguson v. Clifford, 37 N. H. 95. In accordance with 
the opinion in the present case the rule appears to be that an official state- 
ment made by a foreign officer is equally admissible with one made by a 
domestic officer. 3 Wigmore, Evidence, I 1633. That the duty is not rec- 
ognized by the domestic law is immaterial, for it exists for the foreign officer. 

Guaranty — Change in Principal Contract — Discharge of Guarantor. 
— Plaintiff sold one S., a contractor without means of his own, a bill of 
lumber on the terms hereinafter mentioned. Defendant guaranteed the pay- 
ment "for lumber — to be delivered free on board cars (at destination) — pay- 
ment to be made within sixty days," etc. Plaintiff compelled S. to pay the 
freight, which amounted to seven per cent of the purchase price, and this 
amount was credited to him on the bill, leaving the amount guaranteed 
smaller by that amount. In an action on the guaranty, held (Kerwin, Mar- 
shall and Timlin, JJ., dissenting), that the payment of the freight was 
such a change in the principal contract as discharged the guarantor. Chandler 
Lumber Co. v. Radke (1908), — Wis. — , 118 N. W. 185. 

The strict doctrine that any change in the principal contract discharges 
the guarantor is well illustrated by the comparatively early English case of 
Whitcher v. Hall, 5 B. & C. 269. There the plaintiff agreed to let the milk- 
ing of thirty cows, and the defendant guaranteed the payment of the rent. 
He was held to be discharged by the fact that twenty-eight cows were given 
for a part of the year and thirty-two for the rest, making an average of 
thirty for the year, and the court was content to rest its decision on the 
ground that contract performed was not the identical one guaranteed, though 
the difference was admitted to be slight. "The question does not turn on 



